THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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ON BRI EF

Before KIM.IN, OAENS and KRATZ, Admi nistrative Patent Judges.

OVNENS, Adm ni strative Patent Judge.

DECI SI ON ON APPEAL
This is an appeal fromthe exam ner’s refusal to all ow
clains 1-20 as anended after final rejection. These are al
of the clainms in the application.

THE | NVENTI ON

Appel lant clainms a weft inserted warp knit fabric for use
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as the female fabric in a hook and | oop fastener. The fabric
has wal es of stitches on its back side having free | oops
arranged such that adjacent loops tilt sideways alternately in
opposite directions. Caim1lis illustrative and reads as
fol |l ows:

1. A weft inserted warp knit fabric for use as the
female fabric in a hook and | oop fastener conprising: a weft
inserted warp knit fabric having a face side and a back side,
sai d back side of said fabric having a plurality of spaced
wal es of stitches with a lap portion of each of said stitches
projecting outwardly therefromto forma free | oop connected
only at its base to its respective wale with adjacent |oops in
each wale tilted sidewi se alternately in opposite directions
and a weft yarn inserted into the courses of the fabric
bet ween the face and back side of the fabric and extending
across the full width of the fabric.

THE REFERENCES

Roger s 4,624, 116 Nov. 25,
1986
Mat suda 4,709, 562 Dec. 1,
1987

THE REJECTI ON

Clainms 1-20 stand rejected under 35 U S.C. §8 103 as being
unpat ent abl e over Rogers in view of Matsuda.
OPI NI ON
We have carefully considered all of the argunents

advanced by appell ant and the exam ner and agree with
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appel l ant that the aforenentioned rejection is not well
founded. Accordingly, we reverse this rejection

Rogers discloses a weft inserted warp knit fabric for use
as the female fabric in a hook and | oop fastener (col. 1,
lines 9-13). Rogers’ fabric has spaced wal es of stitches with
a lap loop (12) of each of the stitches projecting outwardly
therefromto forma free | oop connected only at its base to
its respective wale (col. 1, lines 46-53). Unlike appellant’s
| oops which are tilted sideways alternately in opposite
directions, Rogers’ loops all point in the sane direction
(figure 2).

Mat suda di scl oses a warp knit support tape for hook and
| oop fasteners, having pile loops (17) which tilt sideways
alternately on opposite sides of wales (18) (col. lines 34-39;
col. 2, lines 15-19; figure 4). Matsuda teaches that this
arrangenent of pile | oops provides increased opportunity to
engage the hooks on the mating tape (col. 2, lines 19-23).

Appel l ant argues that “[t]here is no teaching in Mtsuda
that woul d nake it obvious that the |lap side |oops of Rogers
can be alternated in the manner clained” (brief, page 4).

The exam ner argues that it would have been obvious to
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one of ordinary skill in the art to make Rogers’ |ap | oops
tilt sideways alternately in opposite directions to provide

i ncreased opportunity to engage the hooks on the mating fabric
as taught by Matsuda (answer, pages 6 and 8).

Even if Matsuda woul d have notivated one of ordinary
skill in the art to arrange Rogers’ |oops such that they tilt
sideways alternately in opposite directions, the examner’s
argunment i s not persuasive because the exam ner has not
provi ded evidence that the |level of ordinary skill in the art
was such that the ordinarily skilled artisan woul d have had a
reasonabl e expectation of success in nmaking this nodification.
See In re Vaeck, 947 F.2d 488, 493, 20 USPQd 1438, 1442 (Fed.
Cir. 1991); Inre OFarrell, 853 F.2d 894, 902, 7 USPQR2d 1673,
1680 (Fed. Gr. 1988); In re Longi, 759 F.2d 887, 892-93, 225
USPQ 645, 648 (Fed. G r. 1985). The Rogers and Matsuda free
| oop structures differ in that in the Rogers fabric, the inner
| oop of two |loops of a wale is used to formthe free | oops
(figure 1), whereas in the Matsuda fabric, the outer |oop of
three loops of a wale is used to formthe free | oops, and the

free | oops pass through the wale in a different manner than in



Appeal No. 1997-1422
Appl i cation 08/279, 557

the Rogers fabric (figure 3). The exam ner has not explained
why one of ordinary skill in the art, given these references
but not appellant’s disclosure, would have had a reasonabl e
expectation of success in nodifying the structure of the
Rogers fabric in the manner proposed by the exam ner.

The exam ner, therefore, has not carried the burden of
establishing a prima facie case of obviousness of appellant’s
claimed invention.

DECI SI ON
The rejection of clains 1-20 under 35 U.S.C. § 103 as
bei ng unpatentabl e over Rogers in view of Matsuda is reversed.

REVERSED

EDWARD C. KIM.IN
Adm ni strative Patent Judge

N N N N N

TERRY J. OVWENS ) BOARD OF
PATENT
Adm ni strative Patent Judge ) APPEALS AND
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